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H. L. FAULKNER, Juneau, Alaska,

Attorney for Appellant.

HELLENTHAL & HELLENTHAL, Juneau,

Alaska,

Attorneys for Appellee.

In the District Court for the District of Alaska,

Division Number One, at Juneau.

3193-A.

FRANK FREMMING,
Plaintiff,

vs.

SOUTHEASTERN ALASKA MINING CORPO-
RATION,

Defendant.

COMPLAINT.

Comes now the plaintiff and complaining of the

defendant for cause of action alleges

:

I.

That the defendant, the Southeastern Alaska

Mining Corporation is a corporation, duly organ-

ized and existing, authorized and doing business in

the Territory of Alaska, mth headquarters at Ju-

neau, Alaska.
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II.

That prior to October 26th, 1929, the plaintiff and

defendant agreed that the plaintiff should work for

the defendant on its mining property described in

the lien herein set forth, at the sum of one hundred

twenty-five dollars ($125.00) per month; that on the

26th day of October, 1929, pursuant to said agree-

ment, the plaintiff began work for the defend-

ant on said agreement and continued to render

services for the defendant, pursuant to said agree-

ment, until March 9, 1931, sixteen and one-half

months (16^2)? for which there became due the

plaintiff from the defendant the sum of two thou-

sand sixty-two dollars and fifty cents ($2,062.50)

That the work done by the plaintiff was necessary

to preserve the property, consisting of mining ma-

chinery of the defendant which machinery and work

was necessary or convenient to the development,

operation, or working of the mine herein referred

to. [1*]

That during the course of time that the plaintiff

was employed by the defendant, the defendant paid

him the sum of seven hundred ninety-two dollars

and thirty cents ($792.30) ; that there is now due

the plaintiff from the defendant, for services,

earned the sum of one thousand two hundred sev-

enty dollars and twenty cents ($1,270.20), which

sum is wholly unpaid; that thereafter and prior to

the ninth day of May, the plaintiff duly and regu-

larly made and filed at the office of the Recorder at

*Page-number appearing at the foot of page of original certified
Transcript of Record.
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Juneau, Alaska, a notice of laborer's lien a copy of

which is in words and figures as follows, to wit

:

NOTICE OF LABORER'S LIEN.

United States of America,

Territory of Alaska,

Juneau Precinct,—ss.

FRANK FREMMING,
Claimant,

against the

SOUTHEASTERN ALASKA MINING COM-
PANY,

Defendant.

Notice is hereby given that FRANK FREM-
MING claimant, claims a lien upon the group of

mining claims generally known as the Jualin prop-

erty consisting of the following:

Banshee, survey 261 ; Undine, survey 264

;

Minerva, survey 266; Cover, survey 265; Falls,

survey 880, and Diana, survey 880 lode claims

and the Undine et al. millsite, survey 762;

as well as all improvements situate on said property,

which said property is situate at or near Jualin,

in the Juneau Recording Precinct, Territory of

Alaska, for labor performed in acting as a watch-

man from October 26, 1929, to March 9th, 1931, for

which it was agreed by the agent of the Southeast-

ern Alaska Mining Company he should receive the

sirni of one hundred twenty-five dollars ($125.00) a

month, which for the time above stated, sixteen and

one-half months (I6I/2), amounts to two thousand
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sixty-two dollars and fifty cents ($2,062.50). That

he has received the following cash and supplies

from the said Southeastern Alaska Mining Com-

pany on Account: [2]

October 26, 1929, Supplies $12.30

October 26, 1929, Supplies from

B. M. Behrends Company 180.00

May 12, 1930, Cash from com-

pany 150.00

May 19, 1930, Cash from company 50.00

September 10, 1930, Cash from

company 400 . 00

making a total received $792 . 30

And a balance due $1270.20

That the name of the owner or reputed owner of

said property is the Southeastern Alaska Mining

Company, and that the Southeastern Alaska Min-

ing Company is the owner or reputed owner of the
j

mine or mining ground on which the said Southeast-

ern Alaska Mining Company by H. L. Faulkner, its

agent, employed claimant to act as watchman and

caretaker of, at the sum of one hundred twenty-five

dollars ($125.00) per month. That said contract

has been faithfully performed and fully complied

with on the part of the claimant, who performed

labor thereunder, as aforesaid, for a period of six-

teen and one-half months (I6I/2). That said labor

was performed between the twenty-sixth day of Oc-

tober, 1929, and the ninth day of March, 1931.

That ninety (90) days have not elapsed since that

time. That the amount of claimant's demand for

i
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said services is two thousand sixty-two dollars and

fifty cents ($2,062.50). That no part thereof has

been paid except the seven hundred ninety-two dol-

lars and thirty cents ($792.30), above mentioned

and there is now due and remaining unpaid thereon,

after deducting all just claims and offsets, the sum

of one thousand two hundred seventy dollars and

twenty cents ($1,270.20), in which amount he claims

a lien upon said property.

FRANK FREMMING,
Claimant.

United States of America,

Territory of Alaska,

Juneau Precinct,—ss.

Frank Fremming, being first duly sworn, on oath

deposes and says : That I am the claimant named in

the foregoing claim; that I have heard the same

read, know the contents thereof and believe the

same to be true.

FRANK FREMMING.

Subscribed and sworn to before me this 8th day

of May, 1931.

[Seal] SIMON HELLENTHAL,
Notary Public for Alaska.

My comm. expires 1/22/34. [3]

IV.

That the reasonable fee for preparing said notice

is five dollars ($5.00), and the plaintiff paid two dol-

lars and ten cents ($2.10) for filing and recording

said notice.
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V.

That three hundred dollars ($300) is a reasonable

attorney's fee for bringing and prosecuting this

cause of action.

WHEREFORE the plaintiff prays a judgment

against the defendant in the sum of one thousand

two hundred seventy dollars and twenty cents ($1,-

270.20), together with interest thereon at eight per

cent (S%) from March 9, 1931; five dollars ($5.00)

for preparing the lien; and two dollars and ten

cents ($2.10) recording fee ; and three hundred dol-

lars ($300.00) attorney's fee; and costs and dis-

bursements; and that the lien be foreclosed on the

property described in said lien and that the prop-

erty be ordered sold to satisfy the plaintiff's claim,

including the amount due plaintiff, costs, and attor-

ney's fee.

HELLENTHAL & HELLENTHAL,
Attorneys for Plaintiff.

United States of America,

Territory of Alaska,—ss.

Frank Fremming, being first duly sworn, on oath

deposes and says: That he is the plaintiff in the

foregoing action, that he has heard said complaint

read, and knows the contents thereof and that the

same is true.

FRANK FREMMING.
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Subscribed and sworn to before me this 14th day

of July, 1931.

[Seal] SIMON HELLENTHAL,
Notary Public for Alaska.

My comm. expires 1/22/34.

Filed Jul. 14, 1931. [4]

[Title of Court and Cause.]

ANSWER.

Comes now the defendant and, in answer to the

complaint of plaintiff on file herein, admits, denies

and alleges as follows

:

I.

Defendant admits the allegations contained in

Par. I.

II.

Defendant denies the allegations contained in

Par. II.

III.

Referring to the allegations contained in Par. Ill,

the defendant admits that it paid plaintiff the sum
of $792.30, and denies that there is any further sum
due the plaintiff from defendant; and denies each

and every other allegation contained in said para-

graph.

IV.

Defendant denies the allegations contained in

Par. IV.
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V.

Defendant denies the allegations contained in

Par. V.

As a further and affirmative answer and defense

to plaintiff's complaint, defendant alleges as fol-

lows: [5]

I.

That the defendant is the owner of the lode min-

ing claims and millsite and property mentioned and

described in plaintiff's complaint.

II.

That plaintiff owns certain lode mining claims ad-

joining the lode mining claims and property of de-

fendant described in said complaint, upon which

said mining claims plaintiff has been engaged in

mining and development work during a portion of

each year for the past twenty years or more.

III.

That on October 26, 1929, plaintiff, who was de-

sirous of doing some further work and development

on his said mining claims, agreed with defendant

that while employed on his own claims he would oc-

casionally visit the claims and property of the de-

fendant, and it was agreed that in return therefor

the defendant should furnish the plaintiff with the

necessary supplies and maintenance to support and

maintain him while working on his own property

and mining claims.

IV.

That pursuant to said agreement plaintiff pro-
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ceeded to his said mining claims and remained there

most of the time from October 26, 1929, to about

March 9, 1931, and during said period the defend-

ant furnished plaintiff with supplies and cash for

the purchase of supplies, in the sum of $792.30, and

that defendant is not indebted to plaintiff in any

further sum, and owes defendant nothing at this

time.

WHEREFORE, defendant prays that this ac-

tion be dismissed and that it recover from the plain-

tiff its costs and disbursements herein.

H. L. FAULKNER,
Attorney for Defendant. [6]

United States of America,

Territory of Alaska,—ss.

I, H. L. Faulkner, being first duly sworn, depose

and say:

That I am agent and attorney of the Southeastern

Alaska Mining Company, the defendant herein,

which company is a domestic corporation, and that

I am the only agent of said corporation within the

Territory of Alaska; that I have knowledge of all

the facts alleged in the foregoing answer and that I

have read the same and know its contents, and that

the facts stated therein are true and correct as I

verily believe.

H. L. FAULKNER.

Subscribed and sworn to before me this 12th day

of August, 1931.

[Seal] LORENE AHLERS,
Notary Public for Alaska.

My commission expires Aug. 2, 1934.
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Copy received August 12, 1931.

HELLENTHAL & HELLENTHAL,

Filed Aug. 12, 1931. [7]

[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

This matter having come on for trial upon the

pleadings herein, the 18th day of August, 1931, the

plaintiff being represented by Hellenthal & Hellen-

thal, and the defendant by H. L. Faulkner, and the

parties having introduced all their evidence, and

having rested, and the parties having filed their

memoranda of authorities, and the Court having

given his oral decision the 10th day of September,

1931, and the Court being fully advised finds

:

I.

That the defendant. Southeastern Alaska Mining

Corporation, is a corporation duly organized and

existing, authorized to do, and doing business in the

Territory of Alaska, with headquarters at Juneau,

Alaska.

IL

That prior to October 26, 1929, the plaintiff and

defendant agreed that the plaintiff should work for

the defendant on its mining property, described in

the lien attached hereto, except the Falls and Diana

lode claims, and that the plaintiff should receive

the sum of $125.00 per month ; that on the 26th day
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of October, 1929, pursuant to said agreement, the

plaintiff began work for the defendant and con-

tinued to render service for the defendant, under

said agreement, until March 9, 1931, sixteen and one-

half (16^) months for which there became due the

plaintiff from the defendant the sum of $2,062.50;

that the work done by the [8] plaintiff was neces-

sary to preserve the property consisting of mining

machinery of the defendant, which machinery and

work was necessary or convenient to the develop-

ment, operation or mining of the mine hereinbefore

referred to.

III.

That no actual mining, development work, nor

assessment work was done or carried on upon said

mining claims of mill site, or either of them, during

the period mentioned and set forth in plaintiff's lien

and that no such work has been carried on nor done

upon either of said claims or said mill site for more

than seven years last past.

IV.

That the plaintiff has been paid the sum of

$792.30, and the sum of $1,270.20 is now due plain-

tiff on account of said work and labor and is wholly

unpaid; that thereafter and on the 11th day of

May, 1931, the plaintiff duly and regularly made
and filed in the office of the recorder at Juneau,

Alaska, a notice of Laborer's Lien, a true copy of

which is attached hereto and made a part hereof.

V.

That a reasonable fee for preparing a notice of
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lien is $5.00; and that the plaintiff has paid $2.10

for filing and recording said notice of lien.

VI.

That $300.00 is a reasonable attorney's fee for

bringing and prosecuting this cause of action.

VII.

That interest on $1,270.20 at 8% per annum, from

March 9, 1931, to date, is $50.80. [9]

And from the foregoing, the Court concludes that

the plaintiff is entitled to a decree against the de-

fendant in the sum of $1,328.10, together with

$300.00 attorney's fee and costs, and is entitled to

have a decree foreclosing his lien against the prop-

erty therein described except the said Falls and

Diana lode claims ordering the sale of said property

to recover the amount of the judgment above men-

tioned. To all of which the defendant excepts and

an exception is allowed the defendant.

Dated this 22d day of October, 1931.

JUSTIN W. HARDING,
District Judge.

Copy received this 22d day of October, 1931.

HELLENTHAL & HELLENTHAL,
Attorney for Defendant

Filed Oct. 22, 1931. [10]
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NOTICE OF LABORER'S LIEN.

United States of America,

Territory of Alaska,

Juneau Precinct,—ss.

FRANK FREMMING,
Claimant,

against the

SOUTHEASTERN ALASKA MINING COR-
PORATION,

Defendant.

Notice is hereby given that FRANK FREM-
MING, claimant, claims a lien upon the group of

mining claims generally known as the Jualin prop-

erty consisting of the following:

Banshee, survey 261; Undine, survey 264;

Minerva, survey 266; Cover, survey 265;

Falls, survey 880; and Diana, survey 880

lode claims and the Undine et al millsite, sur-

vey 762;

as well as all improvements situate on said prop-

erty, which said property is situate at or near

Jualin, in the Juneau Recording Precinct, Terri-

tory of Alaska, for labor performed in acting as

a watchman from October 26, 1929, to March 9th,

1931, for which it was agreed by the agent of the

Southeastern Alaska Mining Company he should

receive the sum of one hundred twenty-five dol-

lars ($125.00) a month, which for the time above

stated, sixteen and one-half months (16%) months,
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amounts to two thousand sixty-two dollars and

fifty cents ($2,062.50). That he has received the

following cash and supplies from the said South-

eastern Alaska Mining Company on account:

October 26, 1929, Supplies $ 12.30

October 26, 1929, Supplies from

B. M. Behrends Company . . . 180.00

May 12, 1930, Cash from Com-

pany 150.00

May 19, 1930, Cash from Com-

pany 50.00

September 10, 1930, Cash from

Company 400.00

Making a total received $792.30

And a balance due 11270.20

[11]

That the name of the owner or reputed owner of

said property is the Southeastern Alaska Mining

Corporation, and that the Southeastern Alaska Min-

ing Corporation is the owner or reputed owner

of the mine or mining ground on which the said

Southeastern Alaska Mining Corporation, by H.

L. Faulkner, its agent, employed claimant to act

as watchman and caretaker of, at the sum of one

hundred twenty-five dollars ($125.00) per month.

That said contract has been faithfully performed

and fully complied with on the part of the claim-

ant, who performed labor thereunder, as afore-

said, for a period of sixteen and one-half months

(16%)- That said labor was performed between

the twenty-sixth day of October, 1929 and the
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ninth day of March, 1931. That ninety (90) days

have not elapsed since that time. That the amount

of claimant's demand for said services is two

thousand sixty-two dollars and fifty cents ($2,-

062.50). That no part thereof has been paid ex-

cept the seven hundred ninety-two dollars and

thirty cents ($792.30), above mentioned, and there

is now due and remaining unpaid thereon, after

deducting all just claims and offsets, the sum of

one thousand two hundred seventy dollars and

twenty cents ($1,270.20), in which amount he

claims a lien upon said property.

FRANK FREMMING,
Claimant.

United States of America,

Territory of Alaska,

Juneau Precinct,—ss.

Frank Fremming, being first duly sworn, on

oath deposes and says: That I am the claimant

named in the foregoing claim; that I have heard

the same read, know the contents thereof and be-

lieve the same to be true.

FRANK FREMMING.

Subscribed and sworn to before me this 8th

day of May, 1931.

[Seal] SIMON HELLENTHAL,
Notary Public for Alaska.

My comm. expires 1/22/34. [12]
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In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 3193-A.

FRANK FREMMING,
Plaintiff,

vs.

SOUTHEASTERN ALASKA MINING COR-
PORATION,

Defendant.

DECREE.

This matter having come on for hearing and the

court having duly and regularly made its find-

ings of fact and conclusion of law which are hereby

referred to and made a part hereof, and the court

being fully advised, it is ordered, adjudged and

decreed that the plaintiff, Frank Fremming, have

a decree against the defendant, the Southeastern

Alaska Mining Corporation, in the sum of $1,-

328.10, together with $300.00 attorney's fee, and

his costs and disbursements herein incurred; and

that the lien set forth in the complaint be fore-

closed; except as to the Falls and Diana lode

claims. That the group of mining claims therein

described which are generally known as the Jualin

property, consisting of the following patented min-

ing claims and millsite

:

Banshee, survey 261; Undine, survey 264;

Minerva, survey 266; Cover, survey 265; lode

claims and the Undine et al. millsite, survey

762;
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as well as all improvements situate on said prop-

erty, be sold, as provided by law, and that the

plaintiff realize therefrom, the amount of this

judgment, which said property is situate on or

near Jualin, in the Juneau Recording Precinct,

Territory of Alaska.

Dated this 22d day of October, 1931.

JUSTIN W. HAEDING,
District Judge.

Filed Oct. 22, 1931.

Entered Court Journal No. 7, page 94. [13]

Copy.

Frank Fremming employed at Jualin by

Southeastern Alaska Mining Corpora-

tion from October 26, 1929, to March

9, 1931.

161/2 months at $125.00 per month $2062.50

Received cash and supplies as follows

:

Oct. 26, 1929, Remainder of

Stevens supplies $12.30

Oct. 26, 1921, Supplies from B. M.

Behrends Co 180.00

May 12, 1930, Cash from Com-

pany 150.00

May 19, 1930, Cash from Com-

pany 50.00

Sep. 10, 1930, Cash from Com-

pany 400.00

Total $792.20

Balance $1270.20
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For value received, I hereby assign the foregoing

amount due me and the judgment or decree rendered

thereon, and all monies due me from the B. M.

Behrends bank to Jack Zavodsky, and respect-

fully request that he pay the expenses of my last

illness and any expense that may be incurred in

connection with my decease, out of the amount

realized out of the foregoing; and that thereafter

he pay Myrtle M. Fremming of 4215 Longfellow

Avenue, Minneapolis, Minnesota, the amount due

her on a note dated December 24, 1927, for Four

Hundred Eight Dollars ($408.00) together with

interest thereon; and if there is a balance left,

that he pay said balance to Myrtle M. Fremming.

Executed in duplicate this 29th day of Septem-

ber, A. D. 1931.

[Seal] FRANK FREMMING.

Witnesses

:

Mrs. EDITH FREDRICKSON.
S. HELLENTHAL.

Filed Dec. 2, 1931. [14]

[Title of Court and Cause.]

ORDER FOR SUBSTITUTION OF PARTY
PLAINTIFF.

This matter coming on to be heard on December

2, 1931, upon defendant's petition for leave to

appeal, and S. Hellenthal, who appeared for the

plaintiff upon the trial of this cause, appearing in

open court, and H. L. Faulkner, appearing as
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attorney for defendant, and the said S. Hellenthal

having suggested to the court that the plaintiff,

Frank Fremming, is now dead, and that before

the date of his death he assigned the judgment and

decree herein and all his rights thereunder to

Jack Zavodsky, and it having been stipulated in

open court that the name of Jack Zavodsky be

substituted for that of Frank Fremming, plain-

tiff,—

IT IS HEREBY ORDERED that the name of

Jack Zavodsky be substituted in the place of

Frank Fremming, plaintiff, and that in all subse-

quent proceedings, including the petition for leave

to appeal, the name of Jack Zavodsky appear as

plaintiff and that the title of the cause be and the

same is hereby changed to read as follows: '^Jack

Zavodsky, Plaintiff, vs. Southeastern Alaska Min-

ing Corporation, a Corporation, Defendant."

Done in open court this 3d day of December,

1931.

JUSTIN W. HARDING,
Judge.

Filed Dec. 3, 1931.

Entered Court Journal No. 7, page 153. [15]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Southeastern Alaska Mining Corporation, a cor-

poration, defendant in the above-entitled cause,

assig-ns the following errors made by the trial court
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in the rendition and entry of judgment and decree

herein, upon which the said defendant and appel-

kmt will rely in the United States Circuit Court of

Appeals for the Ninth Circuit, for a reversal of

said judgment and decree:

I.

The Court erred in entering herein the follow-

ing conclusion of law, based upon the evidence and

findings of fact herein, to wit:

"and from the foregoing the court concludes

that the plaintiff is entitled to a decree

against the defendant, in the sum of $1328.10

together with $300.00 attorney's fees and costs

and is entitled to have a decree foreclosing

his lien against the property therein de-

scribed, except the said Falls and Diana lode

claims ordering the sale of said property to

recover the amount of the judgment above

mentioned to all of which the defendant ex-

cepts and an exception is allowed the defend-

ant.

Dated this 22 day of October, 1931.

JUSTIN W. HARDING,
District Judge."

II.

The Court erred in making and entering herein

the judgment and decree in favor of plaintiff, in

which said decree the lien and pretended lien of

plaintiff on defendant's mining claims is [16]

foreclosed, and said claims ordered to be sold.

WHEREFORE, the defendant prays that on

account of the errors hereinbefore mentioned, and
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others manifestly of record herein, the judgment

and decree in this cause be reversed, and the cause

remanded with instructions to enter judgment in

favor of the defendant.

H. L. FAULKNER,
Attorney for Defendant.

Copy received the 3 day of December, 1931.

HELLENTHAL & HELLENTHAL,
Attorneys for Plaintiff.

Filed Dec. 3, 1931. [17]

[Title of Court and Cause.]

STATEMENT OF FACTS.

BE IT REMEMBERED, that on the 18th day of

October, 1931, at the hour of 2 o'clock P. M., the

above-entitled cause, which was at that time en-

titled Frank Fremming, Plaintiff, vs. Southeastern

Alaska Mining Corporation, a Corporation, Defend-

ant, came on for trial and hearing in the above-en-

titled court without a jury before the Honorable

JUSTIN W. HARDING, District Judge; the

plaintiff appearing by his attorneys, Hellenthal &

Hellenthal, and the defendant by its attorney, H. L.

Faulkner.

Both sides being ready for trial, the following

occurred

:

The plaintiff to sustain the issues, offered the

following sworn testimony

:
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TESTIMONY OF FRANK FREMMING, FOR
PLAINTIFF.

FRANK FREMMINO testifies:

That he is the plaintiff in this cause and the per-

son who filed the lien in this matter; that he was

employed by H. L. Faulkner, acting for the defend-

ant, to look after the Jualin property, that he had

work to do on his own claims near the Jualin claims

and that he was employed to go over the Jualin

ground once every two days to see that things were

all right; that he was to be paid $125.00 a month

and that he was permitted to work on his ow^n

ground; that he went up to Jualin as agreed; that

he cut a mile and a quarter of roadway, cutting out

some alders, because the roadway was dangerous

for a human being to [18] go over; that he fixed

it up with planking so as to make a walkable trail

of the roadway; that he planed down two doors

so that they could be closed. The first winter he

went over the ground to see that there wasn't too

much weight of snow on the buildings although

Mr. Faulkner didn't tell him anything about the

snow, but this was understood. If he had not gone

up there at the time he did the big house might have

been down, so he shovelled snow from that. The

other buildings didn't need it. The last winter

there wasn't any snow to break down anything but

he went over the ground just the same.

That on this property there is a big Ingersoll-

Rand compressor, a good machine, double cylinder;

4 big Diesel engines there he thought; there is not
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complete mining machinery to mine with, it has

all been pillaged. Some fellows evidently did away

with that. That there is a $1500.00 machine sharp-

ener; that there is nothing there of any real value

that you could take out in less than two days; that

there is some copper wire there but the price of

copper is not high enough so that they would want

to steal it now. The machinery mentioned is

situate on the claims upon which the lien is filed,

which are generally known as the "Jualin prop-

erty." Some of the roadway mentioned leads to

the claims and some of it runs over his ground.

The machinery mentioned would be valuable to the

company in case they wanted to mine again. The

fixing of the road would not be valuable in case they

wanted to mine against except for immediate use.

He fixed it because he didn't want any one to fall

through and break his leg ; in that case it would be

immediately valuable to those people—not to the

property in general—^but to those people that would

operate the property, but the whole thing would

have to be torn out and put in new. The repairs he

made were only temporary. [19]

Mr. Faulkner gave him a statement showing the

time he worked there, which statement is in words

and figures as follows

:

Frank Fremming employed at Jualin by South-

eastern Alaska Mining Company from Oct. 26,

1929 to March 9, 1931.

161/2 months at $125.00 per month $2062.50
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Received cash and supplies as follows

:

Oct. 26, 1929, Remainder of

Stevens supplies $ 12 . 30

Oct. 26, 1929, Supplies from B.

M. Behrends Co 180.00

May 12, 1930, Cash from Com-

pany 150.00

May 19, 1930, Cash from Com-

pany 50.00

Sep. 10, 1930, Cash from Com-

pany 400.00

Total 792.30

Balance $1270.20

This statement correctly represents the time he

worked and the payments received.

THAT THEREUPON the defendant offered the

following sworn testimony

:

TESTIMONY OF H. L. FAULKNER, FOR DE-
FENDANT.

H. L. FAULKNER, a witness for defendant,

testifies

:

That Frank Fremming, the plaintiff, owns a

group of lode mining claims near the claims of

the defendant mentioned in the complaint.

That in October, 1929, the plaintiff was preparing

to do some development work on his own property.

That I engaged him to go to the Jualin property
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near his own once every two days to look at the

buildings and see that nothing was disturbed; that

the Jualin claims, belonging to the defendant, have

some buildings and machinery situated on them.

That no mining work of any kind, development

work, nor assessment work has been done on these

lode claims or mill site for more than seven years

;

that Fremming's services were to be those of a

watchman only and that he was there from about

October 26, 1921, until March 9, 1931, during all of

which time he was employed on his own claims, and

occasionally visited the claims and property of the

defendant; that he agreed not to file a lien on the

claims [20] or mill site of the defendant, nor to

sue the defendant for any amount due him, pro-

vided he was furnished supplies and food during

the period mentioned; that supplies and food were

furnished him, amounting to $792.30.

That it was agreed that his wages should be fixed

at the sum of $125.00 per month, payable when the

company got the funds.

That Fremming left the property on March 9,

1931, and that his lien was filed in the Recorder's

Office at Juneau on May 9, 1931, at 11:15 A. M.

which lien was introduced in evidence and is set

forth in the findings.

THEREUPON the case was closed and the mat-

ter taken under advisement by the Court.
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CERTIFICATE OF JUDGE TO STATEMENT
OF EVIDENCE.

United States of America,

Territory of Alaska,—ss.

I, Justin W. Harding, Judge of the District

Court for the District of Alaska, First Division,

Territory of Alaska, hereby certify that the fore-

going statement of evidence and proceeding had is

a full statement of the evidence and the proceedings

had in the above-entitled cause, except the lien

statement referred to, and further certify that the

original statement herein was filed with the court

on the 4th day of December, 1931.

Allowed this 4th day of December, 1931, in dupli-

cate, one of said duplicate originals to be forwarded

to the Circuit Court of Appeals for the Ninth

Circuit.

JUSTIN W. HARDING,
District Judge.

O. K.—HELLENTHAL & HELLENTHAL,
Attorney for Plaintiff.

Filed Dec. 4, 1931. [21]

[Title of Court and Cause.]

APPEAL.

The President of the United States to the Honor-

able JUSTIN W. HARDING, Judge of the

District Court of the District of Alaska, Divi-

sion Number One, at Juneau, GREETING:
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Because of the record and proceedings and also

in the rendition of the judgment and decree in said

District Court before you, in the above-entitled

cause, which was formerly entitled "Frank Frem-

ming. Plaintiff, vs. Southeastern Alaska Mining

Corporation," manifest error hath happened to the

great prejudice and damage of the defendant, as is

stated and appears in the petition herein,

—

We being willing that error, if any hath hap-

pened, should be duly corrected and full and speedy

justice be done to the parties in this behalf, do com-

mand you, if the judgment herein be given that

then, under your seal, distinctly and openly, you

send the record and proceedings aforesaid, with all

things concerning the same to the United States

Circuit Court of Appeals for the Ninth Circuit,

at San Francisco, California, together with this writ

so that you have the same before the court on or

before 30 days from the date hereof, that the records

and proceedings aforesaid, being inspected, the Cir-

cuit Court of Appeals may cause further to be done

therein to correct those errors that of right and

according to the laws and customs of the United

States [22] ought or should be done.

WITNESS the Honorable CHARLES EVANS
HUGHES, Chief Justice of the United States, and

the seal of the District Court of Alaska, Division

Number One, affixed at Juneau this 4th day of

December, 1931.

[Seal] JOHN H. DUNN,
Clerk.
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Copy received and service admitted the 4th day of

December, 1931.

HELLENTHAL & HELLENTHAL,
Attorneys for Plaintiff.

Filed Dec. 4, 1931. [23]

[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, Southeastern Alaska Mining Corporation,

a corporation, defendant-appellant, herein and B.

M. Behrends and Guy McNaughton, as sureties, all

residents of the Territory of Alaska, Division Num-
ber One, are held and firmly bound unto the above-

named Jack Zavodsky, plaintiff-appellee, in the sum

of $200.00, to be paid to the plaintiff-appellee for

the payment of which simi well and truly to be

made we bind ourselves and each of us and each of

our heirs, executors, administrators, successors and

assigns jointly and severally firmly by these pres-

ents.

Sealed with our seals and dated this 4th day of

December, 1931.

WHEREAS the above-named Southeastern Alaska

Mining Corporation, a corporation, has prosecuted

an appeal to the U. S. Circuit Court of Appeals

for the Ninth Circuit to reverse the judgment and

decree rendered in the above-entitled cause in the

District Court for the Territory of Alaska, Division

Number One,

—



vs. Jack Zavodsky. 29

NOW, THEREFORE, the condition of this obli-

gation is such that if the above-named defendant-

appellant. Southeastern Alaska Mining Corpora-

tion, shall prosecute said appeal to effect, and an-

swer all damages and costs if it fails to make good

the said appeal, then this obligation shall be void,

otherwise to remain in full [24] force and effect.

SOUTHEASTERN ALASKA MINING
CORPORATION,

By H. L. FAULKNER,
President and Agent,

Principal.

B. M. BEHRENDS,
GUY McNAUGHTON,

Sureties.

United States of America,

Territory of Alaska,—ss.

We, the undersigned, whose names are subscribed

to the foregoing bond as sureties thereon, being

first severally, duly sworn, depose and say: That

neither of us is an attomey-at-law, marshal, deputy

marshal, Clerk of any court, nor other officer of any

court, and that we are each worth the sum of $200.00

over and above all our just debts and liabilities,

exclusive of property exempt from execution.

B. M. BEHRENDS.
GUY McNAUGHTON.

Subscribed and sworn to before me this 4th day

of December, 1931.

[Seal] J. F. MULLEN,
Notary Public for Alaska.

My commission expires Dec. 7, 1931.
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The foregoing bond appearing to me to be suffi-

cient as to form and sureties is hereby approved

this 4th day of December, 1931.

JUSTIN W. HARDING,
District Judge.

Filed Dec. 4, 1931. [25]

[Title of Court and Cause.]

PETITION FOR LEAVE TO APPEAL.

To the Honorable JUSTIN W. HARDING, Judge

of the District Court, District of Alaska, Divi-

sion Number One, at Juneau:

The above-named defendant. Southeastern Alaska

Mining Corporation, a corporation, conceiving it-

self aggrieved by the judgment and decree made

and entered herein on October 22, 1931, in which judg-

ment and decree an order was made foreclosing a

certain lien or pretended lien on the patented min-

ing claims of defendant, does hereby appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit from said judgment and decree, for

the reasons set forth in the assignment of errors,

and prays that its petition for said appeal be al-

lowed and that a transcript of the record, proceed-

ings and papers upon which said judgment and

decree was rendered, duly authenticated, may be

sent to the United States Circuit Court of Appeals

for the Ninth Circuit at San Francisco, California,

and that a citation may issue as provided by law.
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Dated at Juneau, Alaska, the Sd day of December,

1931.

H. L. FAULKNER,
Attorney for Defendant. [26]

ORDER GRANTING PETITION FOR AP-
PEAL.

The foregoing petition for appeal is granted and

the claim of appellant therein made is allowed and

the cost bond is fixed in the sum of $200.

Dated at Juneau, Alaska, the 3d day of December,

1931.

JUSTIN W. HARDING,
Judge.

Copy received the 3d day of December, 1931.

HELLENTHAL & HELLENTHAL,
Attorneys for Plaintiff.

Filed Dec. 3, 1931. [27]

[Title of Court and Cause.]

CITATION ON APPEAL.

To Jack Zavodsky, Plaintiff, GREETING:
You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-
peals for the Ninth Circuit to be holden at San
Francisco, California, within thirty days from and
after this date, pursuant to an appeal filed in the

office of the Clerk of the District Court for the Dis-

trict of Alaska, Division Number One, at Juneau in

the above-entitled cause, wherein Frank Fremming
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was plaintiff and Southeastern Alaska Mining Cor-

poration, the appellant herein, was defendant (but

which is now entitled as above) ; to show cause, if

any there be, why the judgment and decree in said

cause, and referred to in the petition for appeal

filed in said cause, which said appeal was by the

order of the court allowed, as prayed for, should

not be corrected and speedy justice done to the

parties in that behalf.

WITNESS the Honorable CHARLES EVANS
HUGHES, Chief Justice of the United States, this

4th day of December, 1931.

JUSTIN W. HARDING,
Judge of District Court, District of Alaska, Division

Number One.

Attest: JOHN H. DUNN.
Clerk. [28]

Service admitted the 4th day of December, 1931.

HELLENTHAL & HELLENTHAL,
Attorneys for Plaintiff, Appellee.

Filed Dec. 4, 1931.

Entered Court Journal No. 7, page 156. [29]

Filed Dec. 4, 1931.

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the District Court for the District

of Alaska, Division Number One:

You will please prepare a transcript of the record
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in the above-entitled cause and transmit the same to

the Clerk of the Circuit Court of Appeals for the

Ninth Circuit, to be used in the appeal herein, said

transcript to include the following:

1. Complaint as amended.

2. Answer.

3. Duplicate original bill of exceptions, called

statement of facts.

4. Findings of fact and conclusions of law.

5. Judgment and decree.

6. Petition for appeal and order allowing appeal.

7. Appeal.

8. Cost bond on appeal.

9. Citation.

10. This praecipe.

Clerk's certificate.

11. Order substituting party plaintiff.

12. Assignment of errors.

Said transcript to be prepared in accordance with

the rules of the United States Circuit Court of Ap-

peals for the Ninth Circuit ; and please forward the

same to the Clerk of said Circuit Court of Appeals

for the Ninth Circuit in accordance with the rules.

Dated at Juneau, Alaska, this 4th day of Decem-

ber, 1931.

H. L. FAULKNER,
Attorney for Defendant.

Copy received the 4th day of December, 1931.

HELLENTHAL & HELLENTHAL,
Attorney for Plaintiff. [30]
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[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Territory of Alaska,

Division No. One,—ss.

I, John H. Dunn, Clerk of the District Court for

the District of Alaska, Division Nmnber One,

hereby certify that the foregoing and hereto at-

tached thirty pages of typewritten matter, num-

bered from 1 to 30, both inclusive, constitute a full,

true and complete copy, and the whole thereof, of

the record prepared in accordance with the praecipe

of the attorney for appellant on file in my office and

made a part hereof, in cause No. 3193-A., wherein

Jack Zavodsky is plaintiff and appellee and South-

eastern Alaska Mining Corporation, a corporation,

is defendant and appellant.

I further certify that the said record is in accord-

ance with an appeal, citation issued, and praecipe in

this cause, and the return thereof in accordance

herewith.

I further certify that this transcript was pre-

pared by me in my office, and that the cost of pre-

paration, examination, and certificate amounting to

thirteen and 70/100 dollars has been paid by coun-

sel for appellant. [31]
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IN WITNESS WHEREOF I have hereunto set

my hand and the seal of the above-entitled court

this 22d day of December, 1931.

[Seal] JOHN H. DUNN,
Clerk.

By
,

Deputy. [32]

[Endorsed] : No. 6711. United States Circuit

Court of Appeals for the Ninth Circuit. South-

eastern Alaska Mining Corporation, a Corporation,

Appellant, vs. Jack Zavodsky, Appellee. Tran-

script of Record. Upon Appeal from the United

States District Court for the Territory of Alaska,

Division Number One.

Filed January 2, 1932.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.




